
Discretionary trusts and 
‘foreigners’
Or why you should care about the terms of your 
discretionary trust



Overview

With a rise in surcharges for ‘foreigners’ holding land in Australia, it is 
important to appreciate the broadness of the definition in applying to 
discretionary trusts

• Discretionary trusts and ‘foreign’ beneficiaries

• What does it mean to be a foreigner

• Impact in excluding a foreigner as a beneficiary

• Read the deed



Discretionary trusts and foreign 
beneficiaries



Foreigners pay more

• Additional 8% in stamp duty in New South Wales

• Additional 7% in stamp duty in Queensland, Victoria, South 
Australia and Western Australia

• Additional 2% in land tax in New South Wales

• Additional 1.5% in land tax in Victoria and Queensland by an 
‘absentee’

• Additional 0.75% in land tax in Australian Capital Territory

The rates changes depending on the tax and State/Territory.

As of January 2019, foreigners pay more if buying or holding land in 

certain States/Territories in Australia.  Examples include:



Type of land

• To ‘residential property’ in Queensland

• To ‘residential related property’ in New South Wales

• To ‘residential property’ in Victoria

• To ‘residential land’ in South Australia

• To ‘residential property’ in Western Australia

• To ‘residential land’ in Australian Capital Territory

• To ‘residential property’ in Tasmania

You need to look at the State/Territory, the relevant tax and then 
determine if the tax relates to the type of land being acquired.

Whether a surcharge applies also depends on the land being acquired.  

For example, in relation to stamp duty, the surcharge applies:



Who is a ‘foreigner’ – comparing 
some definitions



NSW – Stamp duty

• Section 104G - Operation

• Section 104J – Definition

• Foreign Acquisitions and Takeovers Act 1975 (Cth) (FATA)
modified

• Section 5 FATA – Ordinarily resident

• Section 4(d) FATA – Definition of ‘foreign person’

• Section 18(3) FATA – Discretionary trusts

• https://www.revenue.nsw.gov.au/help-centre/resources-
library/g010v2 - NSW treatment of discretionary trusts

Duties Act 1997 (NSW)

https://www.revenue.nsw.gov.au/help-centre/resources-library/g010v2


VIC – Stamp duty

• Section 18A - Operation

• Section 3 – Definition of ‘foreign purchaser’, ‘foreign natural 
person’ and ‘foreign trust’

• Section 3B – ‘Substantial interest’

• Section 3D – When Commissioner determines person has 
substantial interest

• https://www.sro.vic.gov.au/foreignpurchaser - VIC treatment of 
discretionary trusts

Duties Act 2000 (VIC)

https://www.sro.vic.gov.au/foreignpurchaser


QLD – Stamp duty

• Sections 231 and 240 - Operation

• Sections 234, 235 and 237 – Definitions

• Section 57 - Trust interest

• Section 237(2)(d) – Foreign interest

• Sections 238 and 61 – Related persons 

Duties Act 2001 (QLD)



SA – Stamp duty

• Section 72 - Operation

• Section 2 – Definitions

• Section 2(14) – Foreign meaning

Duties Act 1923 (SA)



Practical impact of excluding 
‘foreigners’ in discretionary trusts?



Why pay more?

• Partial exclusion

Solution to the ‘foreign’ issue was to exclude ‘foreigners’ as 

beneficiaries:



Why pay more?



Why pay more?

• Full exclusion



Why pay more?

• Full exclusion (cont.)



Why pay more?

• Full exclusion (cont.)



Practical considerations

• What is being bought? Do ‘foreigners’ need to be excluded?

• Partial exclusion or full blanket exclusion?

• What happens if a beneficiary becomes a foreigner in the future?

• Does excluding foreigners exclude other group structures?

• Existing structures v structures to be established.

• Care must be taken to ensure group entities align!

• Which way are distributions to be made?

• Can some group structures be able to distribute to ‘foreigners’ 
while others can’t?

Discretionary trusts can no longer be a set and forget mechanism.  Care 
and thought must be made to their structure and distribution (especially 
as distributions can vary based on client’s whereabouts)

Things to consider



Read the deed



What are you distributing?



‘Limiting’ beneficiaries



‘Limiting’ beneficiaries



‘Limiting’ beneficiaries



‘Limiting’ beneficiaries



‘Limiting’ beneficiaries



Obscure clauses



Conclusion

• The introduction of surcharges on stamp duty and land tax for 
‘foreigners’ have complicated the use of discretionary trusts in 
family groups

• Online providers have moved to deal with this surcharge

• As a result, understanding at a minimum who the beneficiaries are 
of each trust in the group is critical for intra-group distributions

• Read the legislation

• Read the deed



Question?
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